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that the court must pas3 upon the question.
When such a question is Involved tne court
will go through with the whole case and
decide all that Is presented and not divide
the case up. considering a part of It andsending a part to be tried elsewhere.

ANSWER TO ATTORNEY GENERAL.
I want to speak for a moment upon the

objection presented by the attorney gen-
eral to the jurisdiction of this court over
tho prosecuting attorney lor the Nineteenth
Judicial district of Indiana. Tne attorney
general says that tho prosecuting attorney
is a Judicial offlcer. I deny it. I deny that
any Judicial function is devolved upon him.
I deny that it would be competent to con-
fer Judicial powers upon him. Our Con-
stitution declares that the judicial power of
tho State shall be vested in a Supreme
Court and in circuit courts, and in such in-
ferior courts as the Legislature may con-
stitute. The Judicial power is tnere lodged.
He have a provision of our Constitutionthat a Judicial olttccr shall not be a candi-date for any other office during the timefor which he has been elected to serve.Does the attorney general suppose thatthat would apply to a prosecuting attor-ney He exercises no judicial functions.
iJ.'.if is i1'11 for ln thf act which is"The Judiciary." But so are law-yers provided for there. So tho clerk ofthe Supreme Court is provided Tor. and soother otllcers of that class are constitutedby this provision entitled "The Judiciary "
but nobody ever thought before that thesewere judicial officers. It is not a judicialact that is sought to be restrained. It is anaction in connection with the courts, but

uui,K1I1K oi a suit is no more a judicial
wiein,th0 Prosecutor bring3 it thanwhen I 'bring it. In considering this ques-tion whether thl l r. vi.it

Washington Irving said, he supposed a certain hill was

called "Rattlesnake Hill" because it abounded in

butterflies. The "rule of contrary" governs other names.
Some bottles are, supposedly, labeled " Sarsaparilla" be-

cause they are full of . . . well, we don't know what they
are full of, but we know it's not sarsaparilla; except,
perhaps, enough for a flavor. There's only one make of
sarsaparilla that can be relied on to be all it claims. It's
Ayer's. It has no secret to keep. Its formula is open to
all physicians. This formula was examined by the Medi-

cal Committee at the World's Fair, with the result that
while every other make of sarsaparilla was excluded from

the Fair, Ayer's Sarsaparilla was admitted and honored
by awards. It was admitted because it was the best sarsa-

parilla. It received the medal as the best. No other
sarsaparilla has been so tested or so honored. Good
motto for the family as well as the Fair: Admit the
best, exclude the rest.

r
Any doubt about it ? Send for the V Curebook.'

It kills doubts and cures doubters.
Address: J. C. Ayer Co., Lowell, Mass.

of the decisions that have been alluded to
to show how destructive of all the In-

tent, of all the beneficial efTects of
this constitutional restraint, those cases
are that hold these provisions of the Con-
stitution to relate simply to the power to
be a corporation. The evils, as I say, lay
in their powers. A corporation that had no
powers could not hurt anyone. To grant
such favors by special acts was no dis-
crimination. There were no immunities
given. The discrimination enters when Im-
munities, privileges and powers are given
to the corporation. If these provisions are
to be so construed as to remedy the evil
against which they were aimed they must
be so construed as to relate to the pow-
ers of the corporation and not to a bar-
ren creation. If this construction Is adopted
we have a constitutional fiasco. Nothing
has been accomplished. The convention has
failed entirely of its purpose if this limita-
tion of the Constitution is to relate solely
to the power to be a corporation. We ren-
der nugatory, we absolutely nullify the
whole provision. To what extremities does
that construction lead us? It leads to the
conclusion that a general law having been
passed for the organization of corporations,
the legislature may then, by special acts,
confer privileges upon, endow and regu-
late each one of these corporations sep-
arately, according to any principles of fa-
voritism that the legislature may choose to
adopt. Do my learned friends contend for
such a proposition as that? I want to Im-
press this fact upon your Honor. When-
ever we limit the words used in this Con-
stitution that corporations shall not be
created by special law, but must be under
general statute, to the creation
alone of the corporation, we leave
ourselves in this position: That the
Legislature of Indiana, having by a general
statute created eoriorations generally or
corporations of particular classes, may
then take up each one of those corpora-
tions separately, define Its corporate pow-
ers and place or refuse to place such re-
strictions as it may choose upon the cor-
poration. That Is the position to which the
contention' of these gentlemen necessarily
leads.

If you adopt the view of Judge Sawyer,
that this provision relates simply to thepower to be a corporation, we have no pow-
er of corporation at all. The power to
be a corporation Is a power conferred upon
the corporators. "A. B. C. and D. are here-
by authorized to be a corporation." In con-
struing a constitutional provision like thisthe court must lock forward: it must con-
sider to what necessary conclusions the
decision which is invoked by my adversar-
ies in this cjuse leads. We have a generalstatute in this State authorizing the incorporatlon of steam railways. That construc-
tion of the Constitution which limits this
restriction to the creation alone wouldleave the Legislature full power to takeup any one of our steam railroads In theState of Indiana and confer new and spe-
cial pow.ers upon it and to take up
another one and withdraw powers thatwere given under the general law. and thusto endow with special privileges and im-
munities particular corporations, and to
destroy others. We have two railwavs run-ning between Indianapolis and Terre Haute.If this construction is right those railroads,having been organized under the general
laws of this State, and this constitutionalprovision having expended itself in the actof organization, the Legislature is at liberty
to terminate the charter of one of theseroads by special act. The power to amendand repeal is reserved in the general rail-
road act. It is In the power of the Legis-
lature of Indiana, according to this conten-
tion, to terminate the charter of the In-
dianapolis & St. Louis Railroad, to end
its being, withdraw from it all corporatepowers, and to allow the Terre Haute &.
Indianapolis Railroad, its competitor, to
continue ami to have the exclusive mo-
nopoly of transportation between Indian-
apolis and Terre Haute. Isn't that equiva-
lent to conferring immunities and privileges
upon the Terre Haute & Indianapolis Rail-
road by indirection? It eliminates, by a
special act terminating the charter of itscompetitor, the compet'tion under which It
had previously operated. Is it possible that
under the power of amendment that can be
done?

ALSO CREATES MONOPOLY.
If there are two street railways in the

city of Indianapolis, organized under the
general street-railwa- y law of the State, and
if this constitutional provision has expended
itself when the corporate organization has
been accomplished, then the Legislature
may, by special law, come in and destroy
one of those corporations operating a line
upon Pennsylvania street, and leave the

that has bn purposely made somewhat
difficult of rnodlticaUon; a character of law
that I in all Its outline a bill of rights.
Your Honor recalls that the Constitution of
the Unite! States adopted by the conven-
tion of 17H7 wa. perilously mar falling of
adoption by nine States, by reason of the
ahstneo from tho Constitution of a bill of
rights, and that probably the adoption of
the Constitution was only secure! upon a
confident belief that the methods of amend-
ment provided in it would be immdjntely
ued to incorporate these1 declarations of
rights, which some of the States decerned
sentlal. and that almost immediately fol-

lowing the organization of government un-
der the Constitution, this bill of rights, in
the form of the first ten amendments to the
Constitution, was adopted. In the case of
the Constitution of the United States it Is
true that it provides a government of speci-
fied power. In the case of the States, all
power not given to the general government
and r.ot prohibited by the Constitution of
the' United States to the States is reserved

I ask your honor to note the distinction
Is reserved not to legislatures of States, but
to the people of the States. It will not
do. then, to say that in construing the
Constitution of a State w2 are to assume
that all legislative power, except those
powers granted to the general government,
and tho jwwers prohibited by the Consti-
tution of the general government to the
States, inhere to the legislatures of the
State?, or th executives of the States, as
the rower may be legislative or executive.
The people of the respective States before
the adoption of the Constitution of the
United States had formed their own con-
stitutions. These consisted of a frame of
government constituting universally. J be-
lieve, three great departments, giving them
authorize! iwers and putting on all of
them restrictions. Our own Constitution
contains a formal bill of rights, and it con-
tains limitations upon executive and legis-
lative power. Therefore, when we come to
consider the lowers of the Legislature of
Indiana we are to consider that hody as
a hotly constitute under the Constitution
of Indiana, and not having general legisla-
tive powers with the exceptions namel. but
with the added exceptions that the people

f Indiana have placed in their own Con-
stitution. In other word?, the people have
declared In thU State and In every Stat.-tha- t

ther are certain things which should
not be done at all, either by the general
government or by the state government.
These instruments are in the nature of
powers of attorney to governmental agents.

.The Constitution, as your honor suggested
In a remark yesterday, is. according to the
American idea of the making of constitu-
tions. th act of the people themselves di-

rectly. Kvery provision of the Constitution
of Indiana has been submitted to the refer-
endum. Kvery voter of the State not
through an asrent. but directly, at the bal-

lot box has expressed himself upon Its pro-
visions. The interpretation of these instru-
ments!, the enfereermnt of these limitations,
1st with the courts. If the legislature, or
Its Congress were left free to determine the.
limitations of their powers, our government
might wrecked and probably would have
been before this time.

TRIBUTC TO FEDERAL. COURTS.
I think there is nothing In tho whole

history of our government that more il-

lumines and glorifies the wisdom of those
who framed our Institutions than the use-

fulness which we. have observed in the
federal Judiciary. The United States could
almost as well have lost Washington as
John Marshall. It was the federal power
to Interpret, finally, ultimately, all of the
Constitution of the United States and all
laws made under it, that has secured the
orderly development of the government
the progressive and intelligent application
of principles to new conditions that has
preserved our Institutions. As I have said,
the federal courts have the ultimate de-

termination of all questions involving the
interpretation of the Constitution and laws
of the United States, but it is not con-
versely true that the state courts have In
all cases an exclusive or ultimate power to
construe. Interpret and apply their own
constitutions as to all persons. The courts
of the United States have a jurisdiction
that depends in part upon the questions
Involved and In yart vhjt tho citizenship
of the parties before tho court. It was
thought necessary to gl e to the citizen of
one State a rifcht to seek the tribunals
of the United States, as Impartial tribun-Rlsth- at

would be free from local Influence
and prejudice when he had a contention
with a citizen of another State, and the
duty of the courts of the United States,
according to their own conscience and
Judgment, to Interpret the laws and Con-
stitution of one State when that Interpreta-
tion is invoked by a citizen of another
State is just as obligatory as Is the duty
to interpret the Constitution and laws of
the United States. Nothing has more saved
the courts of the United States than their
quiet independence In the assertion of their
constitutional powers.

It has lcen suggested here that there
was some Intrusion or' that intrusion was

- jnvoked by the complainant here into mat-te- n

that belonged exclusively to the State
of Indiana. It is not true. Whenever a citi-
zen of New York, or of Ohio, brings an
action in this court and his rights depend
in any measure upon the interpretation of
the Constitution of Indiana, or of any law
of Indiana, your Honor has not only the
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there may be general legislation by classifi-
cation. It might be reasonable to have one
fjtre ln ono city nd another fare in an-
other city. Hut that classification must
not be arbitrary. Suppose Terre Haute had
a population of 40.T:.;; would It be general
legislation to say that In all cities having a
population of 4i),7r.f. bv the census of ISM,

cnt fares should le charged? Plainly
not. Whatever changes might take place,

jno other citv In the State could ever come
to have that population In 1V.0. It Is just
so here. There was but one city ln Indiana
that had 1(A. population in 190. and no
other city could ever come into the condi-
tion. Terre Haute. Fort Wayne. Evans-vill- e.

Vincennes. M uncle. Anderson and
Marion might all come to have a hundred
thousand population, but they could not be
included in this law. Treatise they did not
have a hundred thousand population by the
census of So that this legislation is
both local and special. In some of the
states a classification has been accepted
where It was declared that In all cities
having a certain population, by the last
preceding census. certain things
should apply. That was iqon the
theory that the words "last pre-
ceding census" did not relate to
the time of passing the act. but related to
. .,, timnc uL-h- n a citv. bv anv

company for the recovery of any penalties
under and by virtue of the act of the Leg-
islature of Texas."

Your Honor will notice that the taking of
a larger fare was declared to be extortion
and was made an offense, and that that
offense was punishable by fine against the
corporation. How does that differ from
the case here? These commissioners are
further perpetually restrained from serving
any copies of state orders to the said Cul-
berson, or any other party, or furnishing
Culberson or any other party information
of any character for the purpose of en-
abling him or any other party to prosecute
suits, etc. The Supremo Court has decided
the question as to the right of a court to
compel a defendant to produce his books
and furnish evidence against himself In an
action of a criminal nature. The attorney
general has called attention to some cases
where the courts have declined to restrain
criminal prosecutions, not upon such
grounds as these, not upon any question
as to a State bting a party, but upon the
broader. equitable consideration as to
whether a case was made for injunction;
and the courts have held in those cases
that in a prosecution against a man for a
crime or misdemeanor, the court would not
Interevene. He had a full remedy at law;
he could raise the question of jurisdiction.
I'.ut those cases are not at all like the
Texas case, or like this case, where we
have a multiplicity of suits. Here are
krVes which do invoke the intervention of
itourt of equity, and do afford a good
basis on which to rest Jurisdiction. Here
is a case where the constitutionality of a
law is contested, and where an accumulat-
ing number of suits for the enforcement of
penalties involve the integrity of the prop-
erty and the security of the bondholders.

I dc not need to spend any time upon the
object! n that the bill is not supported
by proofs. The bill raises consti-
tutional questions. What proofs are
we to present? The gentlemen have
read from fare cases, where the question of
reasonableness of the fare war made the
basis of the bill. This is not such a case.
We present here constitutional questions
that can neither be supported by affidavit,
nor overcome by affidavit, nor by declama-
tion. We show by an averment that this
railroad company separated from its fran-
chise and toll rights is wholly inadequate
as to securtly. and that the effect of this
law is to impair that security. Is not this
a familiar ground of intervention? Certain-
ly it is to judges of the Lnited States
courts. When multiplicity of suits, threat-
ening the integrity of the corporation,
threatening the seizure of its cars, threat-
ening the arrest of its employes, involving
the proposition of bringing the property to
an end are brought, does anybody contend
that Is not a case for equitable interven-
tion; and that when a nwrtgage trustee
makes to a court a showing like that tnat
he Is to be told to let these thousand cases
po on. to let these penalties be sought, to
let the prosecutor institute in every justice
of the peace court in the county as many
prosecutions as he can find facts to base
them upon; let these judgments bo entered
and let the property be seized ami tjoW.
Is this sore of wrecking to go on?
court of equity to tell the suitor, who has
a right to appeal to It. that he must stand
by while that is done?

INTENT OF THK CONSTITUTION.
It is a most valuable help In constitution-

al or statutory construction if we can Hnd

that a particular constitutional provision

was adopted to meet a recognized and well-defin- ed

evil. In other words. If we can find

what it was aimed at, we shall have great
help in construing its provisions; because

that the In-

tent
it is a canon of construction

is to take effect if it can be ascer-

tained. I have no occasion. I think, to call
the court's attention again to the pro-

visions Constitution hich areof our State
involved here. One of them is a reserv on
in the bill of rights, a reservation ' n ed
to prevent favoritism JislaJ on.
a declaration by the peop e of

they would not permit their Leglla- -
u?o pass class laws: that they would
retire In legislation. Justice am eq uallty

citizens of the State, ine
Seat principle of the equality of the citizen

Inspirations of the revolu-
tion
was one of'the

and is one of the granite cornerstones
of free government. severy

In Section 12. Article 4, the b ate has
made a list of seventeen subjects as to
wh ch It declares the Legislature ;hall not

withIt followsnectio'nVrovfding that In all other .cases
be general and of uniform

application throughout the State, where
tffy That Is an appeal to

. an be mad so.
he' legislative judgment, and 1l has beeji

so construed generally by the court
though some courts have Insisted that tne
courts had the power of seeing whether the
question might bo dealt with by general
legislation. It does not make special lcgis- -

ation constitutional upon suWctj that
may be dealt with by fsMaU0"-Tha- t

the courts cannot do. Kut If
the conscience anil honor of

thVmembJr of the Legislature. A mem-

ber of the Legislature who votes for a spe-

cial bill veguTatlng a subject that he be- -

litves might be dealt with by general leg--

lation. violates his oath as a member of
the Legislature. Rut the court has said I it
cannot take away from th.. Legislature he
consideration of this question, and If the
Legislature has declared that a particular
subject cannot be dealt with by Benera
legislation and it doe so when it deals
with it bv special legislationIt must abide
by the decision of the Legislature. I find,
bv looking at the constitutional debates,
that as Section 22 was first reported to the
convention there was contained In it a
provision as to creating private corpora-
tion. Why was it not left there? Simply
becaue tho convention finally determined
tc give the Legislature power to create one
corporation only by Fpecial law and that
was the Bank of the State of Indiana

, In the address that went out with this
Constitution to the" electors, special Ftress
was laid uoon the fact that where a gen-

eral 'aw can be made applicable no special
Ir.w can Ik? passed. I haA'e read
these extracts from the proceedings In the
convention to show that in the opinion of
the convention, as expressed there, one or
the prime purposes, perhaps the first pur-
pose the first necessity, that had borne it-

self in upn the people of Indiana as a
reason for founding a new Constitution was
the evil of special 'eglslatlon. I think. In
discussing the construction that should be
given to these provisions, we must construe
them in the light of the fact that the peo-

ple of Indiana called a constitutional con-

vention to destroy the power of special leg-

islation, to root out what had come to be
regarded as an evil and a mischief of the
first magnitude, opening the way to favor-
itism and corruption in legislation.

At this point the court took a recess for
the noon hour, reconvening at 2 o'clock,
when General Harrison resumed his ar-

gument. '

IX THK ACTKHAOOV.

(irnertil llnrrlann Conclude III Lour
Argil ment.

After recess General Harrison continued
as follows:

If your Honor please, in order to com-
plete the sublect aho' which I was speak-
ing before adJournr-.'-Ti- t. I should say that
th old Cor.stltuticd Indiana did not con-

tain any of the provisions of our present
Constitution to which we have, referred.
The provision in the Mil of rights restrict-
ing the power of the Legislature to grant
special privileges or immunities to one
class of persons was not contained in that
Constitution, nor were there any restrictive
provisions in it with regard to special
legislation. This fact. I think, gives point
and emphasis to all of these sections to
which I have called attention as tending
to show that thev were all directed to cure
one commcn evil. The thought that Is
found iu all of these provisions is that there
shall le equality in the making of laws.
It is not enough that the courts administer
laws equally. If equal rights are to W
preserved the legislature, as well as the
courts, must defer to the proposition that
there shall Ik no favoritism. Under our
Constitution the Legislature Is put under
11 strong obligation to legislate generally
and impartially, so that all persons may
enjoy the same privileges and Immunities,
just as thl honorable court is under obli-
gation. In the Interpretation of laws, to
exclude favoritism and partiality. As an
examination of our old statutes will show,
conspicuous among the abuses of special
leglslaticn were private incorporation acts.
It was the most common direction for legis-
lative favoritism to take. We are theref-
ore- to consider this in construing these
corporate provisions. It is to be remem-bere-- d.

also, that under the decision In the
Dartmouth College case, where charters
we re he'd to be contracts and to be within
the provision of the Constitution of the
United States prohibiting tho states from
impairing the obligation of contracts, that
they should be formed under general laws.
was made particularly conspicuous and
particularly necessary.

KVIL IN PRIVILEGES.
Wherein did this evil He as to the cre-

ation of corporations by special charter?
It was not ln the power to be a corporation
at all. .As Mr. Winter said, such powers
were Innocuous. The power to txv-t-he bare,
barren power to be a corporation cannot
be harmful to anybody. Therefore the con-

stitutional provision intended to remedy an
evil could not have been dlrecteel against
something In which the evil did not lie--.

The evil lay In the powers that might be
exercised by the corporation. In the dis-

crimination which might be made between
them, ln the favor to certain parties to be-

ll corioration and the denial of the like
favor to others. I emphasize this point
because, as we progress ln the argument,
it will help us. 1 think, to understand some

? t,hI.nk, i'e would do well to Inquire
Jmiiil0 llto'tho wigin Of tne eleventh
ft? to tne ntltutton. What was

? Se of c'hteholm. vs. (ieorgia- -avery noted case and one in which principles
H.?K,nun?,atecl tnat nav been tfvalue was a direct suit by Chis-holr- nagainst the State of Georgia to col- -
V?i.nnJ0?y on a c,a,m whI(,h he heldState, and the opinion of
miSEw? Chk' Jt,c J'. if I am not
Srtn!nh"WfS that undrr the Constitution

t ,1? ""ney claim.-- against the
Unit "d Jrh,LUUhtm Ul the COUrt Of the

result wa a great deal?Lt?l"!lr '"tement an.I clamor. It was
it it VroKaloJr.wm tn" di-n- ity of the
Citizen. "n?, .Km .tht,r Just Towers thatStaU'S COU,a Oittheir bonds-- on express contrary r,r i.contracts In the courts ofnV ?ta J -f- orce their collec- -

the marshals of the Un itedffXFJlrrM the line u pon
aVln thP viVJrT" "aVc run' Jn "'leases,irKj"la case, where there was urepudiation the States obligation toPay certain bonds u-h-o r T.
!!i,iati?" though 'brought against Individ'

An .7 1 iniiuence the matter of theSKh2?f.tt debt.aBa,nst a State, tocrippling her machinery
l?cA?me, wa-- v '"to a position where thea creditor of the State would beimproved, and her capacity's of defenceand her control over the subject wouldnaturally upon the his-torical facts to which I have alluded as tothe origin of the eleventh amendment-t- heSupreme Court of the I'nited States has
hiMu.th.ut such suits whatever the formmight be. were suits against a State, andcould not be maintained.

STATE OFFICERS DEFENDANTS.
On the other hand, where there has

been no question of contract with the State,
where there has been no judgment to be
rendered against tho State, either directly
or indirectly, where its pecuniary interests
are not to be affected at all. where it is
simply a question of restraining the action
of some one of its officer, a different rule
has been applied. I call attention to the
Tennoyer case, in the Hoth United States
Reports. This is an opinion by Justice La-
mar; It is later than tho Ayer case, upon
which Mr. Ketcham so much relied. Jus-
tice Lamar undertakes to classify thesecases, and says there aro two general
classes. The first class is where the suitis brought against the officers of the Stateas representing the State's action and lia-
bility, thus making it. though not a party
to the record. tV? real party against whichjudgment will so operate as to compel It
to specifically perform Its contract. Under
that classification he puts the Ayer case.
The other class is where a suit is brought
against defendants who. claiming to act as
officers of the State, and under the color ofan unconstitutional statute, commit acts
of wrong and injury to the rights and
property of the plaintiff, acquired under a
contract with the State. Such a suit,
whether brought to recover money or prop-
erty in the hands of such defendants, un-
lawfully- taken by them in behalf of the
State, or for compensation in damages, or
in a proper case, where the remedy at law
is Inadequate, for an Injunction to prevent
such wrong, or for a mandamus to en-
force the performance of a duty, Is not
within the meanhfg of the eleventh amend-
ment. In the case of Osborn vs. the Rank
of the United States, one of the leading in-

quiries was whether an injunction could
be Issued to restrain a person who was a
State officer from performing an official
act enioined by the statutes of the State.
The question presented by that inquiry was
discussed ln a masterly manner, on the as-
sumption that the statute of the State was
unconstitutional, and it was held that in
such a case an injunction would lie. In
all these cases where state officers have
been made defendants, they were doinf?
what the law required them to
do. It was not that they were
exceeding the law: it was not
that they were acting beyond its
fair provisions: but that they were doing
the very thing the State law commanded
them to do: and that they were restrained
from doing It upon the ground that the 4
mandate of the State to do It was no man-
date at all. because It was unconstitutional.
Justice Iiiimar says:

"The case may then be said to fully es-

tablish the doctrine that an officer of a
State may be enjoined from executing a
statute of the State which is !. conflict
with the Constitution of the T'nlted States,
when such execulon would violate and de-

stroy the rights and privileges of the com-
plainants." I pause to say that It does not
matter whether the unconstitutionality is
by reason of provisions of the Un'ted Statfs
Constitution or the State Constitution. If
the court has jurisdiction and must decide
the question it is simply a question whether
the authority under which the officer as-
sumes to act is a lawful authority. I do
not need. I think, to read more from that
case. I want, now. to call attention to the
latest expression, so far as I know, of the
Supreme Court upon this question. The
case cited yesterday, the Reagan case, the
Texas case I might stop to say that it has
a bearing also upon the question of juris-
diction and the common interests of par-
ties, because there the railroad company,
upon which a fare rate had been imiosed
by a board of railroad commissioners, was
made a defendant, and not only so. but
it did what the Citizens Street-railroa- d

Company mipht do in this case come in by
a cross: bill and ask tho same relief.

The Court The jurisdiction in that case
rested upon a federal question, did it not?

DISCUSSING THK TEXAS CASK.
General Harrison There was. of course,

a federal question; but we have such a
question here, even if the precedent was
not of value upon that consideration. I do
not know whether my friend. Mr. Ketcham,
ytsterday assumed that the attorney gen-

eral of Texas was a member of this board
of Railroad Commissioners. I think he did.
If he did. It was a mistake. The attorney
general was not a number of the board.
He was sued as the attorney general and
had nothing to do with the case under the
law, except that this special law put upon
him the duty of bringing certain suits to
enforce certain penalties. 1 think that an
assault upon the attorney general, the
drawing of him "to the feet of the United
States Court." would be a larger indignity
than to so deal with the prosecuting attor-
ney. This Texas law provided certain pen-
alties for violation, very much like the pen-
alties in this bill: some of which
are to be prosecuted by Individuals, whom
we could not bring in here, and some of
which run against the employes of the road
who may decline to take a -- cent fare, and
some against the corporation itself, which
may also be prosecuted. Of course, a pros-
ecution against a corporation can only be
satisfied by a tine, and your honor will see
that this statute, which is under considera-
tion here, runs on all fours with the penal
provisions in this act in Texas. It impos
penaltus upon the corporation and
upon its officers, who may refuse to exe-
cute the law. or who may exact a larger
compensation than is lixed by the law. In
the Texas case the question of reasonable-
ness was raised. That, of course, does not
affect the matter that 1 am considering. It
w.is averred that such fares were unrea-
sonable and unjust, and set forth sjK'ciflc
facts, and prayed a decree restraining the
commission from enforcing the rates, and
also restraining the attorney general from
Instituting suits, together with penalties
for failing to obey such regulation. It wa.s
that relief that the court gave. The high-
est law officer of the State of Texas there,
probably, a constitutional officer who, by
law. was required to enforce these penal-
ties, was restrained by the court. l-- t us
see how the Injunction ran: "And the de-
fendant. Charles A. Culberson, acting as
attorney general of the State of Texas, and
his successors in office, be and they are
hereby jverpctually enjoined, restrained and
prohibited from instituting or authorizing
or directing any suit, or suits, action or
actions, against the defendant railway

Americans and Social Turners was won by
the former by a score of 5M to The in-

dividual score was as .follows:
German-America- ns Hall. VZ; Goeprcr.M02;

Lleber. Ill: Wallick. 10S: Marvin. T.": Chap-
man. (CT; Kipp, 123: Haker, 12: Llge Martin-dal- e.

7.): John Martlndale. J2H: total. !M.
Social Turners Zwicker. 1": Neubacker,

102; H. Filken. 70; Kappler. M; Hirk. Hfi;

Htrseh. P3: I. Filken. 120; Mass, 111; Loss.
SO; Volrath. SO; total. isO.

CITY NEWS NOTES.

"The Empty Sepulchre" will bo the sub-
ject of Dr. Iasby's Kaster sermon at the
Central-avenu- e Methodist Episcopal Church
to-morr- morning.

An Easter cantata entitled "Mary of
Hethany" will be given by the girls oT the
Reform School on Easter Sunday at 3
o'clock in the afternoon.

Itev. Dr. I'oiiltnN'n I.nM Sermon. .

Rev. Dr. Cemltas. pnstor of Rolierts Park
Church, will preach his farewell sermon to-

morrow morning. He was a pointed
by Rishop Andrews at the late M. E. con-
ference held at Newark. N. J., to the First
M. E. Church at Morristown, N. J.

Hank Kx-Cim- lilr r Arrenlril.
KANSAS CITY. April li;.-(l(- orge A. Tay--

lor. the former cashier of the defunct Ar-
gentine Bank, who mysteriously disap-
peared a month ago. returned home yester-
day, and to-da- y voluntarily submitted to
arrest on a warrant charging him with pal

banking. Taylor was nrraigned thU
afternoon and gl'en a preliminary bearing.
Friends went on his bond. The warrant '
for Taylor's arrest was sworn out by a
former depositor, who charge--d that the
bank was in a failing condition when Tay-
lor received a deposit from him. Taylor
had been in New York looking for work.
The bank failed last summer and taught,
many working people.

"Day" at the !nlllle t'etitennlnl.
NASHVILLE. Trim.; April 1;.-- The exec-

utive committee of the centennial exposi-
tion has set apart the following days for
additional national events: Oct. 11. Vander-bi- lt

day. on which the statue will Ik- - un-
veil eel and Hon. Chauncey M. Iepew will
speak; June 12 and 13. Emvorth League
days; Junn 16, Y. M. C. A. day; June 17,
Knoxvllle day: June 10, Alabama press day;
May 13. Wilmington. N. C. day; May 21.
Kentucky day. (Jovernor Rushm 11 lias been
Invited to be; present on Ohio day.

, College Ilulldlng; Humeri.
RERKELEY. Cal., April 16.-- Fire at the

University of California this afternoon de-
stroyed the building occupied as the Col-
lege of Agriculture. The building contained. 'expensive chemicals and latxratory ap-
paratus. The loss Is estimated at HO.OOQ.
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stands. I contend that the court is at full
liberty in considering this question, and
that it cannot be interposed, tbat here is a
sublect to which general legislation is not
applicable. That suggestion can only be
made when the Legislature passes a spe-
cial act relating to a particular topic.
When they have refrained from doing that,
and under their constitutional obligation to
judge of this matter, have said that the
creation and regulation of street railways
in the State of Indiana is a subject as to
which a general law may be made applica-
ble, it stands so here, before this court,
and' it cannot be contended that it is a
case for special legislation. The Legisla-
ture of Indiana has attempted In every
case where it has endeavored to amend that
law, to use the form of general legislation.
There is nothing In any of these amend-
ments that can be construed to be a legis-
lative declaration that this subject may not
be dealt with by general law. The Legis-
lature has attempted to deal with it by
classification, not by special law Intended
to be such. I repeat the declaration, and
ask your Honor's serious attention to It,
that this is a case where, under Section 23.
the Legislature has declared that general
legislation is applicable, and that it has
never passed any law relating to street-railwa- y

companies that did not continue to
express the belief that it should be acted
upon by general laws. W have a law' as to
suburban railways. It is that in cities that,
by the last preceding census, have 1V1,000
population they have passed this particu-
lar amendment which states that in cities
having a population of 1 (),( ) or more, by
the census of 1&0 so that the Legislature
has attempted to deal all along with
this as a subject that was capable
of general legislation, and has attempted to
Introduce classification. If they had In-

tended to deal specially with this subject,
they would have said that In the city of
Indianapolis the street-ca- r fare would be 3
cents. If they had intended to deal with it
specially in the suburban railway act they
would have specified suburban railways en-
tering the city of Indianapolis. Uut they
have attempted to use the doctrine of
classification, which is applicable to general
legislation. So that I say again, that the
legislature of" Indiana has declared that
the matter of creating street-ca- r corpora-
tions and regulating and managing them
is ono that may be dealt with by general
law.

TOWER TO REPKAL.
I want to say a word or two more upon

this power to amend or repeal. Unless the
power to amend or repeal is reserved either
In the act itself or in the Constitution and
we have no such reservation in the Const-
itutionit becomes a permanent and per-
petual contract, and the State can no more
alter or change It that can the corporation
itself. The power to amend or repeal is re-

served here. How? In a general law. The
power reserved is that the Legislature re-ser- vo

the power to amend or repeal this
act. When tho Legislature had declared by-

passing this law that it was a subject capa-
ble of being dealt with by general law, and
had dealt with It by general law and had
reserved the power to amend or repeal In
that law, is not the power reserved dis-
tinctly to amend or repeal a general law,
and not by special legislation? The two
things, from a contract point of view, are
widely different. In the case before Judge
Woods and Judge Baker, we said that thelegislature had the power to repeal or
amend this act, and the question was
asked. Where is your guarantee of life?
My answer was. "It is in the fact that no
favoritism can be used against us; that no
hysteria or spite can lead a Legislature to
1 ass special legislation as to this corpora-
tion, but whatever they do to us they must
do to all the corporations of the State; there
is our guarantee and strength." There Istand to-da- y. saying that the reservation ofrepeal or amendment was a reservation to
deal with us upon the principles of generallegislation, and not upon the principles ofspecial legislation. Jtight here I pre-
sent a federal question. There were two
methods of dealing with this question. Onewas to give the Citizens Street-railroa- d

Company of Indianapolis a special charter,
.md reserve the right to amend or repeal
It. which would be to deal with the ques-
tion specially. Another was to hold thatthis was a subject of general legislation
under the Constitution and to reserve thesame power in a general railroad law ofthis State, to amend or repeal by generallegislation. It is one thing to let the Leg-
islature have the power to terminate thecorporate life of this company by a specialact; it is quite another as to its value asa contract privilege, to let the Legislature
have the power to annul the charters of allthe street railways in the State of Indiana.Then the attention of all the members ofthe Legislature is challenged to this mat-ter. Otherwise it may be simply Inlluencedby local pressure, or local considerations.I stand with coatldence upon the sugges-
tion that W3 had under that general law acharter, and that the Legislature can only
amend or repeal It ln the same way that itgave it, by general legislation. It seems to
me that the position is impregnable. In-
diana Is a great railroad State. Millions ofcapital are invested in its steam railways.
They are organized under a general law,
which is subject to repeal or amendment.The whole security of these corporate in-
vestments is that they are defended against
favoritism, by the fact that they cannot be
touched In their corporate life unless thewhole class of corporations is touched. I
do not deprive the Legislature of iower.Iet it reconsider the question whether thisis a subject for general or special legisla-
tion. Iet it repeal the law of lsCl: let it
end all corporations under it and startagain upon a revised conclusion that thesethings are to be dealt with by special laws.
Hut it cannot be dealt witn in IxUh ways.
Either the general law or the special
amendment must be rejected, and the gen-
eral course of the courts would be to sus-
tain tho law and reject the unconstitutional
amendment.

THE AMENDMENT.
I come to this amendment Itself. It is

that in all cities having a population of a
hundred thousand or more, by the census
of IS?0, 3-c- ent fares should prevail. I do
not controvert at all, the proposition upon
which Mr. Curtis labored u good deal, that

other, operating a line on Delaware street, f
to go on. If It is not restrained as to regu-
lations and restrictions, it may restrict the
fare that shall be charged by one; of those
corporations, and not restrict the other at
all. It may. in this way, create a mo-
nopoly. It may give the most odjous class
preferences and immunities to one corpora-
tion and .deny them to others; eo that I am
justified In saying If this is the construction
to be applied to our Constitution we have
had a constitutional fiasco. If there is no
restraint upon the Legislature as to those
things I cannot exaggerate the momentous
importance of such a question to the State
of Indiana. If this doctrine is to be sup-
ported by judicial decrees in this State, and
our legislatures have the power to destroy
competing corporations, to endow one with
particular powers and to place upon others
restraints that are destructive, then we are
without any protection in the Constitution
against the evil which bad as much to do
as all others combined in making our peo-
ple to reconstruct our Constitution. The
gentlemen say. "restrict," "regulate."
You may regulate one corporation nut
of existence. Once admit that the
Legislature of Indiana has full powvt, by
special laws, to regulate any particular
corporation, and you have given to the
Legislature the power to destroy. If T

were not restrained I would say that such
a construction was not only destructive,
but absurd: that a court of law could not
impute, such a meaning to any body of men
that had been assemble! by a state to form
a constitution. Such a rule would simply
require a uniformity In the shell that the
platter should be of a uniform pattern, but
that the dish served upon It may have as
many forms as the fancies of a French
cook.

CREATION OF CORPORATION.
Now, what Is the creation of a corpora-

tion. Mr. friend Mr. Kern insisted that
corporations In Indiana were not created
at all. and never had been created; that the
prohibition upon the creation of corpora-
tions by special law was exhausted when
the Legislature passed general laws under
which they might be organized, and that
these general laws, not being creative laws,
but laws authorizing the formation of cor-
porations, did not create corporations, and,
therefore, were not subject to any limita-
tion. Under the old form the special char-
ter ran that A, 11. C and their successors,
upon doing certain things, were authorized
to form, or should Income a corporation

.of a certain name. The general law pro
vides, without naming A. ii, C, or anybody,
in particular, that any citizens of the State,
of a given number, who have done certain
acts, shall be a corporation. I want tospeak with entire respect of every argu-
ment that Is presented by respectable coun-
sel, but I cannot refrain from saying that
this distinction Is without any support,
either in reason or authority. These are
uncreated companies every corporation in
the State; according to Mr. Kern. 1 have
heard a good many things said of corpor-
ationsthat thev had no souls, hut that thev
were uncreated creatures, or that they were
self-creat- ed creatures, I have never heard
before. It Is an interesting suggestion In
philosophy, one that Darwin would have
been glad to avail himself of. as an illus-
tration of a self-creati- ve power. Not cre-
ated by law. but have evolved themselves.
They have themselves spoken the fiat that
has created them. The fallacy, the weak-
ness, the absurdity of such a position lies
in the very statement of it. There is not a
corporation in Indiana and cannot be one
that Is not created by the State, distinctly
created. What is the creation? What did
the constitutional convention have in mind?
It was the form of the thing; it was the
body of the coriorutlon: it was that agge-gatio- n

of powers that constituted it: that
gave it its lody. its functions, the things it
could do. It was not an inanimate thine:,
without power, without functions, but the
creation was the making of a corporation,
and the making of It involved necessarily
the functions.It u- -, look at this particular
law, at the law applicable to
this case. In lsCl the Legislature passed a
general law for the incorporation of street
railways. Mr. Kern says this company was
not created by that law, because It did not
come into existence until 114. threes years
after the law was passed, and therefore it
could not be created by it. If your Honor
please, that law takes effect as long as it is
in existence, and acts and speaks anew
each time that any body of persons, com-
plying with Its provisions, organize as a
corporation.

GENERAL IStt LAW.
What was involved in that statute? It

was a general law. It applied to all the
cities and towns of the State of Indiana.
It did not simply provide a way by which
a street-railwa- y corporation might be or-

ganized, but It defined Its powers and func-
tions, went into the manner of grade and
gauge and the method of construction and
Into many details of that kind, and made
all of those details applicable to every city
and town In the State of Indiana. Under
the twenty-thin-! section, the Legislature
here exercising that judgment which, under
the Constitution, was committed to it. de-
clared that thlri was a subject that was ca-
pable of being dealt with by general leg-
islation. Therefore. II tho declaration

census, attained the population. Our own
State, in the case of Mode vs. Iteasley
that was a county seat declared that
this language related to the. time of the
passage of the act and therefore that it
was special legislation. een though it said
by the last preceding census.

General Harrison referred to several au-

thorities In support of his conclusion. Re-
ferring to the New bill recently passed by
the Legislature, he said:

The effect of this legislation is that in
1901 the whole matter shall be the subject
of competition and the question of fares
may be settled at that time. If anyone bid
a fare they would probably get the
contract.

If your Honor please. I submit, in con-
clusion, that it would be a grave misfor-
tune; it would be a legal retrogression that
the people of this State would greatly
mourn and by which they would suffer

loss if these provisions of their
Constitution are to have the construction
that all these railroads, all these mining
and manufacturing companies created
under general laws, are now subject to le
restricted at the whim of the Iegislaure.
Ry an adherence to the rule as plainly laid
down in the Constitution, by reasonable in
terpretation of its provisions, the legisla-
ture has full power to deal with these ques-
tions by general law equally and fairly. It
has the power to deal with all corpora-
tions by general law and with all special
matters by special law.

Perhaps I ought to say that the condi-
tions and circumstances surrounding this
case make it exceedingly desirable that
some Immediate ruling. If possible, in the
nature of a special restraining order, which
It is entirely in the power of your Honor
to so frame as to protect everybody, should
be granted at as early a day as iosslbJe.

The Court I shall try to dispose of the
case as soon as I can. Possibly w.

AMUSEMENTS.

The greatest personal and professional triumph

that has been made by John Drew has been in

tie comedy, '"Rosemary," by Louis N. Tarker
and Murray Carbon. Mr. Drew presented "Rose-
mary" at the Kmpire Theater, New York, ffr
over 1.'0 nights to crowded and fashionable au-

diences. Twice was Mr. Drew's time at the
Umpire extended, hut contracts, which it was
necessary to fulfill au?ed his engagement there
to enJ. only recently. This afternoon and to-

night Mr. Drew will make his first sq.arance
lu re in over threee vears. present ins: "Rosemary"
at Ensllsh" with the same cast ant furroutid-tr.g- s

which the pMy enjoyed in New York. In
Mr. Drew's cempnny are Mi?s Maud Adams,
who has hen his leadinff lady ever since he
t,eran to str; llarrv Harwood. Danltl Iiarkins.
Arthur Hvr-n- , Frank L. Lamb. Graham Hender-
son. Fthtl J!ai r.vn re. vAnnie Adams and others.

Kosemary" will .have" larj:e audiences at both
IHrrforrr.an.s to-da- y. The company arrives at 10

o'clock this morninu and leaves at midnight to-r.ip- ht

for St. lxuis.
The two jierformancrs to-d-ay at th Grand

will conclude the engagement there of "Darkest
Aniri'a." The theater was crowded again last
nlsht. Monday afternoon th Holden Comedy
Company will oien at the tlrajid iur a week,
l'cur plays will be given during the week.

In lloyt's "Contented Woman" company are
scleral of the "Milk White Flag" favorite,
notably Claris Agnew, tho pretty and clever
little dancer, who alto fintr? rew fongp, and IMle
Archer, who played the widow in the "Flag"
btre'last Septennr. Mr. Hcyt has given his
beautiful wife a part to play which demands
the richest and nv-s- t ftyltsh guwns and terns
worth a fortune. Mr?, lloyt has excellent tafde
in dress. She designs alt I.er own gown. Her
husband Is a iaragon of ierfecticn. in one re-

spect at leat. H? never demure at auf dress-
maker r millinery bill and the Has carte
blanche at Tiffany' t. The ladies will l Inter-etde- d

in peeing how a woman thus favored at-

tire herself. The opportunity presents itself at
English's Tuesday and Wednesday evenings next.
There will be a matinee Wednesday. Seats go
on ale this morning at the Pembroke.

Sam T. Jack's "Tenderloin" company, the
latest of his numerous entertainments, will be
Men at the Kmilre next w-k- .

LoiiIhc IHuI n Divorcee.
CHICAGO. April 16. Ja-nt-- s D. Ulal wai to-

day granted a divorce from Ixui? K. rtlal. the
actress. llobtrt Drouet. the actor and play-
wright, waa name l t Mrs. itlal
Is now living in New York.

Actor MiiMon Dentl.
NEW YORK, April iG. -J- oseph L. Mason, the

actor, died at his home in Wlafield, L. I., to-da- y,

a Red sixty-fo- ur yearn, of pneumonia, contracted
in Chicago, where he was playing in the "Cherry
Pickers" company.

The "Lone FlNlirmnn Deuel.
DALriMOHK. April 1C James S. Mofflt. the

original Lone Fisherman In "i:antfellne." died
here to-da-y at the John- - Hopkins Hospital, after
un illness of four week?.

A Very Clowe Rowling; Cinme.
The Jowling contest at the Deutsche

Ilaus last night between the German- -

same right that the state courts would have
to pronounce judgment, but you ect Just
as. independently in the case as the state
courts can act. There has come to do a ruie
that generally, where a question of tho
Interpretation of a state constitution, or
of a state law, was involved, and the high-
est court of the State had passed Judg-
ment upon the question, until there had
come to be a settled rule until the ques-
tion might be considered as settled that
in such cases the courts of the United
States usually follow the courts of the
State in the interpretation of its own Con-
stitution and laws. It is a curious incident
here, that these gentlemen who suggest
that there has been some invasion some
fittempt to put a hand over the Supreme
Court, as It was expressed by one of the
counsel should cite here and rely upon
the decision of Judge Sawyer, In which he
fiquarely refused to abide by a decision of
the Supreme Court of California Interpo-
lating its own Constitution. I think It Is a
constitutional right 01 a citizen of another
State to invoke the protection of the
United States courts, except where the
utate courts have already interpreted its
Constitution and laws, so that the question
may be regarded as a settled rule a case
in which a court, as to matters wholly
within the State, would apply the doctrine
of 'stares decisis. In all other cases this
court, when Its Jurisdiction la invoked, even
if it be upon the question of citizenship
alone. Is not invading the constitutional
powers of tho State. Is not asking the Su-
preme Court of the State to sit at its feet,
but U exercising a constitutional power
which It cannot evade and which it should
exercise, not timorously and fearfully, but
in the light of good conscience and cour-
age. The courts owe the legislature defer-
ence and. In the consideration of laws that
have been passed, the enactment, when it
is arraigned, should be considered careful-
ly and with deference to the hP,h authority
that passed it. Hut. while thU deference-- is
shown to the legislative action, the court
regards the Constitution not simply with
respect, but regards it with reverence. I
fhall show your Honor, as 1 prcurc-s- s that
a 3-c- ent fare (or Indianapolis would be
dearly bought for the people of the. State
of Indiana, ar'j dearly bought for the citi- -
zens of Indianapolis, if these constitutional
provisions are to be rested on the conten-
tions of those Mho here represent the city
and tho State. A local advantage, a tem-
porary advantage; cannot be sought at the
cost of the relaxation or the misapplication
of these fundamental principles which are

'embodied in our Constitution.
FEDERAL QUESTIONS.

But we have in this case. If your Honor
please, not only a Jurisdiction based upon
citizenship, but we have federal questions
involve!. I shall argue to your Honor
presently that the provision of the Consti-
tution of the United States forbidding a
State to pass a law impairing tho obliga-

tion of contracts is umbr consideration
here, and that this legislation is subject to
that prohibition. I shall ask your Honor
to consider the question whether, under the
fourteenth amendment, which runs upon the
;ame line with that provision of our own
bill of rights which prohibits the Legisla-
ture from granting privlUiu-- s or immunity
to any class that are not granted to all
others upon equal terms that under that
provision of the federal Constitution this
law can 1 arraigned. There was a sugges-
tion yesterday by your Honor that the
complainant in this case having an inter--s- t

that the thr bill shou'.d not
take effect, ami the defendant company
having an lnt rest also that it should not
take effect, might raise some question of

My first answi r is that thisiurtsdietlon. driend upon the citizenship
of the parties; that it might have In-v-

brought by the Citizens Street-railroa- d

Company in this court. Some yetrs ago
and the case is still pending in the Supreme
Court of the t'nlted State the Citizens
Street-railroa- d Company did bring a bill in
thn United States District Court involving
the question of the power of tho city,
xerelsdng tho .towers conferred by the

State and acting in a legislative capacity,
to impose, a limitation of time upon its
right to use the streets. There was a
federal question Involved. The City Kall-tfa- y

Company, a corporation of Indiana,
waa the defendant in the particular case,
tnd the Citizens Street-railroa- d Company
was the complainant. Roth Judge Wood.
nd Juge i;aker sat in the cast Judge

Raker first passed ujon the question him-
selfand agrted In holding that a federal
question was presented. The rule is well
ettbel that whenever a federal question

H presented, no matter how It may ulti-
mately be determine! by the court, that
the case U out; of. iedcral Jurisdiction and


